and by ordinary citizens. 6 Although the administrative process must be under bureaucratic control, both judicial review and administrative attention to outside individuals and groups are necessary to ensure democratic legitimacy and competence.
My own view of the proper judicial role draws on two recent developments in social science. First, social choice theory demonstrates the fundamental difficulties of making consistent policy choices under democratic conditions. It teaches that democracy may produce illogical and inconsistent results. 7 Rational choice models of politics counsel careful monitoring of the representative system because of the weak incentives for citizens to become informed about political choices. Second, policy analysis recommends the systematic weighing of costs and benefits as a means of improving executive-branch policymaking. 8 My joint commitments to expertise and to democracy lead me to conclude that delegation is justified, but only if administrative procedures are open and accountable. The rational choice literature suggests that the legislative process requires monitoring. As a consequence, I have argued elsewhere for a two-fold judicial role in reviewing both the activities of federal regulatory agencies and the actions of Congress. 9 First, courts should impose a background costbenefit norm when agencies implement laws that seek to improve the efficiency of the economy.' 0 Such a background norm would make it more difficult for Congress to pass laws that favor narrow interests unless Congress clearly states its intention to do so in the text of the statute." Second, courts should acknowledge what has always been obvious to political scientists and Washington observers -that Congress often takes actions that do not have majority support and then disguises what it has done. The courts should take some modest steps to improve the transparency of the legislative process. They should review statutes for harmony between means and ends, review appro-priations for consistency with statutory purposes, and forbid the inclusion of substantive provisions in appropriations acts.1 2 The aim of these proposals is to improve the operation of Congress, but they will also ease the job of public administrators by giving bureaucrats a more realistic set of goals to accomplish.
Although these suggestions have proved controversial, 13 they do, I believe, respond to fundamental weaknesses in American public law. In contrast, other proposed reforms, with more salience in the current reform debate, do not. In particular, the alternatives of regulatory negotiation and restricted judicial review are inadequate if one accepts my basic commitment to both the democratic legitimacy of the administrative process and the need for an expert bureaucracy.
To evaluate the current debate over American administrative law, I contrast our system with Germany's quite different structure. I use environmental regulation as an example because achieving a balance between democratic legitimacy and technical knowledge is hardest, and most important, in areas -like environmental policy -in which expertise is essential and the interests of consumers, labor, industry, and local residents are opposed. Germany and the United States have faced remarkably similar challenges in the administration of environmental policy. Because the complex nature of environmental problems prevents legislators from resolving all issues within the text of statutes, legislatures in both countries have delegated policymaking authority to the executive.
Germany and the United States diverge sharply, however, in the external constraints they impose on high-level bureaucrats. The German public law system focuses mainly on the protection of individual rights against the state, rather than on the oversight of executive processes. No judicially enforceable statute governs ministerial policymaking processes. German administrative law thus has much in common with the proposals of two very different groups of American reformers: those who support more consensual processes and those who advocate restricted judicial review. Justice Scalia, for one, would be at home in Germany.
Germany provides a benchmark for the domestic debate because at first glance its system of administrative law and public policymaking seems an ideal response to the pathologies of the American system; many of the problems that American commentators find so vexing do not arise in Germany. I will argue, however, that adoption of the German system would be one more illustration of the dangers inherent in getting what one says one wants -recall the movie hero who wishes for a quiet life in the country surrounded by women and wakes up to find himself transformed into a nun.14 I. REFORM PROPOSALS I focus on two contrasting reform proposals for the United States, both of which can be critically examined in light of the German experience. One group of reformers deplores the adversarial quality of the administrative process and urges the adoption of consensusbuilding procedures. These critics would limit the role of the courts by reducing the incentives to appeal to them. The second group argues that judicial review of the administrative process should focus on the preservation of individual rights in the face of state power. These reformers insist that the courts should restrict their own jurisdiction.
A. Consensual Processes and Environmental Protection
Those who favor negotiated solutions recommend regulatory negotiation, business-government cooperation, and advisory committee structures. The aim is to streamline and speed up the regulatory process by fostering an atmosphere of trust and cooperation among the affected groups. Greater use of consensual processes has won support from the Administrative Conference and from a variety of reform-minded observers. 15 Such reforms have recently taken statutory form in the Negotiated Rulemaking Act of 199o, which encourages the use of regulatory negotiation to draft proposed rules.1 6 Under the Act, representatives of the affected interests meet with an agency representative and attempt to work out a compromise with the help of a "facilitator."
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The Administrative Procedure Act (APA) requires agencies to complete the informal rulemaking process, 18 and still permits judicial review, but a successful negotiation should limit the range of disputes and save time. The 199o Act is admittedly too new to be evaluated 14 confidently. Nevertheless, experience under older laws suggests that success will require careful issue selection and process design. 19 Regulatory negotiation is not suitable for most environmental policy issues, in part because many environmental programs are designed to correct market failures. A scarce resource, such as air or water, is used as if it were free, causing uncompensated harm to the population. In principle, the market failure could be corrected and the gains redistributed so that everyone would be better off. The existence of net gains makes the problem appear amenable to a negotiated solution. In practice, this is seldom the case. Several fundamental problems stand in the way of negotiation, including the difficulty of finding a manageable number of truly representative participants, sharp disagreements about the distribution of gains and losses, and the need to develop a knowledge base derived from scientific principles. 20 Thus, application of regulatory negotiation to market failures in the environmental field ought to be limited to cases in which these basic difficulties can be resolved.
In order to resolve these difficulties, administrative officials must be able to do three things. First, they must identify those affected by the negotiation, and ensure that all of the affected parties are represented effectively by organized groups.
2 1 Diffuse, unorganized interests -like consumers or those who breathe the air -will be hard to represent, 22 and groups that claim to speak for such individuals will have difficulty proving their claims. These problems of representation mean that negotiation is not useful for complex environmental harms that affect millions of people spread out over large geographic areas. 23 In contrast, alternative dispute resolution techniques may succeed in bringing together people affected by specific government choices that have determinate local environmental effects. 24 Alternatively, a two-step process might be used: experts could come to a consensus on technical matters, and their negotiated consensus could then serve as a starting point for ordinary notice-and-comment rulemaking. 25 Second, even if the representation problem can be solved, the authorities must clarify exactly which decisions the negotiation group is to make and which decisions will be left to the bureaucracy. They must also provide the basic framework of scientific and technical knowledge. The public officials must explain how they will reach a decision if the negotiation fails. This is a key strategic step that affects both the probability of a successful result and the acceptability of the outcome. If the decision is to be made by consensus, the different groups will only agree if all of them are better off under that choice than under the fallback position. Third, the authorities must determine the ground rules. Regulatory negotiation is predicated on reaching a consensus. But consensus can be sought by many methods. Considerable controversy has centered around the form of the negotiation. Should government officials participate? 27 Should meetings be open or private? 28 Should a mediator or moderator guide the process? 29 Should the authorities supply experts to evaluate the technical aspects of the problem? 30 If the system of representation is satisfactory, government officials need not attend, and meetings can be private. If it is not, the addition of bureaucrats and the creation of a more open process are unlikely to compensate satisfactorily for this failure. In such cases, the state should either follow normal APA requirements or submit the issue to the legislature for resollition by majoritarian processes.
In short, regulatory negotiation should have only limited applicability to the environmental field. It is only appropriate for a certain narrow class of issues, and even for those issues the process must be carefully designed if democratic legitimacy is to be preserved and an 25 The problem with such a process is that important options might be eliminated by technocrats and public officials at the first stage, before citizens are given a right to participate in a public hearing. acceptable outcome reached. As we shall see when we examine the German system, consensual processes are not necessarily desirable.
B. Restrictions on Judicial Review
Justice Antonin Scalia is the chief American judicial advocate of sharp restrictions on judicial review. According to Justice Scalia, the courts should avoid the political issues that arise in the oversight of the rulemaking process. He argues that reviewing courts should give only those who have suffered individual injuries standing to raise issues related to violations of their rights. Agencies, freed from intrusive court review, would then be able to revamp the administrative process for greater efficiency. Statutory deadlines could be met more frequently, and less agency time would be taken up with defending against court challenges. To clarify Justice Scalia's position, consider two recent Supreme Court opinions that denied standing to organized wildlife groups that sought to challenge government actions.
In Lujan v. National Wildlife Federation, 3 1 a wildlife group challenged the Federal Bureau of Land Management's land classification policy, which had opened up certain lands to mining. In a five-tofour decision, the Court denied the group standing.
3 2 In dicta,
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Justice Scalia went on to discuss preenforcement review of regulations, 34 which he argued should be a narrow exception to the general rule that:
a regulation is not ordinarily considered . "ripe" for judicial review under the APA until the scope of the controversy has been reduced to more manageable proportions, and its factual components fleshed out, by some concrete action applying the regulation to the claimant's situation in a fashion that harms or threatens to harm him.
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Justice Scalia thus took the opportunity to criticize attempts to influence agency policymaking through the courts. General acceptance of Justice Scalia's position would make review of high-level policymaking more difficult. It would make challenges mounted by environmental groups especially problematic because regulations are seldom directed at them. Justice Scalia seems to have gone even further in the second case, although the actual breadth of the Court's holding is in some doubt. Not content to rest there, Justice Scalia proceeded to deal with the issue of "procedural injury." The court of appeals had held that the citizen-suit provisions of the Endangered Species Act gave the wildlife group standing to seek court review of executive branch consultation procedures. Justice Scalia rejected this reasoning:
This is not a case where plaintiffs are seeking to enforce a procedural requirement the disregard of which could impair a separate concrete interest of theirs . . . . Rather, the court held that the injury-in-fact requirement had been satisfied by congressional conferral upon all persons of an abstract, self-contained, non-instrumental "right" to have the Executive observe the procedures required by law. We reject this view. 38 Justice Scalia recognized that procedural rights have a special status when concrete interests are at stake. 39 Justice Scalia's position ignores the value of the basic principles of informal rulemaking and judicial review under the APA. He seeks to rule out just the sort of judicial review that the courts are best able to perform without taking on a policymaking role. 44 Under the APA the ultimate policymaking decision is in the hands of the bureaucracy, but administrative discretion is constrained by the need for public notice, a hearing, and a statement of reasons. 45 Thus, the process is open to opinions and information from outside groups, but it is not under the control of these groups. Such bureaucrat-led processes are generally appropriate in the environmental area, because of the problems of representation. Bureaucratic discretion is subject to judicial review both of procedure and of substance under an "arbitrary and capricious" standard. 4 6 Although statutory and judicial overlays may have unduly elaborated the APA provisions, the basic structure should not be abandoned. To follow Justice Scalia's line would be to overlook the important role courts have to play in ensuring the democratic legitimacy of bureaucratic procedures under the American separationof-powers doctrine.
II. THE GERMAN DISADVANTAGE IN ADMINISTRATIVE PROCEDURE 4 7
So far I have argued that neither advocates of regulatory negotiation nor supporters of reduced judicial oversight have offered acceptable solutions to the problems of the American regulatory state. A study of the German system confirms the inadequacy of these 43 Contrary to Sunstein's view, Justice Scalia's opinion did not clearly delineate the limits of congressional authority to include citizen suit provisions in legislation. Commenting on this issue, Justice Kennedy, joined by Justice Souter, stated that "Congress has the power to define injuries and articulate chains of causation that will give rise to a case or controversy where none existed before, and I do not read the Court's opinion to suggest a contrary view." Defenders of Wildlife, 112 S. Ct. at 2146-47 (Kennedy, J., concurring in part and concurring in the judgment). Presumably, if Justices Kennedy and Souter had read Justice Scalia's language to express this "contrary view," they would not have concurred in his opinion. Furthermore, Justice Stevens, who concurred only in the judgment, took a broad view of citizen and group standing. See id. at 2147 (Stevens, J., concurring in the judgment). If these three Justices are combined with the two dissenters, Justices Blackmun and O'Connor, it appears that five members of the Court take a permissive view of Congress's ability to define the injuries that can create standing.
44 See id. at 2158 (Blackmun, J., dissenting) (criticizing the opinion's "anachronistically formal view of the separation of powers"). 4S proposed reforms. Germany's environmental policymaking processes and its restricted system of judicial review fail to provide democratic legitimacy -at least as that phrase is understood in American democratic theory.
A. Legislative and Constitutional Structure
The centrality of party politics in the German political system has profound implications for the process of environmental policymaking. Although Germany's system of proportional representation facilitated the creation of a Green party, 48 it may also have discouraged other, extra-parliamentary forms of policy activism. According to German views of democracy, individuals who oppose the policies of the governing coalition should focus on changing the government through electoral, party politics, rather than by influencing day-to-day policymaking. 4 9 In addition, because the same party coalition controls both the legislative and executive branches, formal legal constraints on bureaucratic policymaking should be unnecessary.
The German reality -at least in the area of environmental policy -is not nearly so well ordered as the theory suggests. German statutes are not precise statements of policy, but are full of vague and undefined terms that require further interpretation before the acts can be implemented. Because of the complex technical nature of environmental issues and because of the difficult tradeoffs faced by those seeking to control pollution, the Bundestag has been no more successful at giving clear direction to the executive than the United States Congress has been.
The German approach differs from the American, however, because Germany's constitution, the Grundgesetz, 5 0 explicitly limits the regulatory activity of the executive. Before a regulation can be issued, the Grundgesetz requires the Bundestag to delegate regulatory authority by specifying the "content, purpose, and scope" of the authorization in the statutory language. 5 1 In addition, the substantive, judge-made principle of "proportionality" constrains both legislative and executive 50 The foundational document promulgated in 1949 was called a Basic Law (Grundgesetz) rather than a constitution to emphasize the provisional character of the divided German state. In this Article, however, I will use the terms "Grundgesetz" and "constitution" interchangeably. policymaking. This principle has four parts: 5 2 first, the aim of the law must be legitimate; second, the means must be in proportion to the ends; third, the means must be an effective way of reaching the ends; and fourth, the means must intrude as little as possible upon individual rights. Both the delegation doctrine and the proportionality principle could, in theory, impose strong checks on legislative draftsmen and executive-branch policymaking, but in practice they impose only modest constraints.
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Another important constraint on federal regulatory activity in Germany is the constitutional requirement that the upper house of the legislature, the Bundesrat, approve all regulations and guidelines that the states will administer.
5 4 Because Germany's federal system delegates most implementation to the states, 55 the Bundesrat enjoys veto power over a wide range of executive branch activity, including all major environmental initiatives. As state government officials, Bundesrat members are, however, generally more concerned with the ease of implementation than with the merit of the substantive policies.
6

B. The Administrative Process
German law places few limitations on governmental rulemaking procedures. Constitutional doctrines do not regulate high-level administrative processes. Once the Constitutional Court accepts the constitutionality of a substantive government action, it inquires no further into the procedural details. Statutory law has not filled this gap. The German Administrative Procedure Act governs the behavior of public agencies only when they implement general policies in particular cases.
5 7 It does not apply to the formulation of legal regulations and administrative guidelines.
Unlike the American rulemaking process, German law imposes few procedural constraints on the activities of the Environmental Ministry. Officials are free to assign aspects of their tasks to outside The DIN has a committee for nuclear engineering, and in 199o the DIN and the VDI established a Commission on Air Pollution Prevention with financial support from the federal government. 65 In addition to the self-regulation these organizations support, the Environmental Ministry has sometimes used their standards as guides to the implementation of statutes in the environmental area.
The use of norms generated by private technical groups can introduce systematic bias into the policymaking process. Consider the VDI-DIN Commission on Air Pollution Prevention. Although there are some representatives of government on the Commission, membership is heavily weighted toward experts employed by industry, and environmental groups are not represented at all.
6 6 In addition, although committee members are "volunteers," the members' employers, rather than the individuals themselves, bear the cost of participation. As a consequence, many critics have charged that industrial interests are overrepresented.
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After preliminary proposals have been formulated in private committee meetings, they are made available to the public, including environmental groups, for comment. The committee formulates a final recommendation, which may incorporate these comments. 68 Environmental groups, however, often lack the necessary financial and technical resources to provide effective review within the time constraints of the public comment process.
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Because the committees do not have the relevant expertise and do not adequately represent all the affected interests, and because the excluded interests cannot provide effective review, the influence of private norm-setting organizations is troubling. 7° The problem is requires the DIN to take the public interest into account when setting standards. 69 See Ffihr, supra note 62, at ioi. 70 Several German administrative law scholars have urged both reduced reliance on the recommendations of private groups and increased transparency in the standard-setting processes used by these groups. See Fritz Ossenbiihl, Informelles Hoheitshandeln im Gesundheits-und broader than the possible biases introduced by the members' institutional affiliations. The VDI-DIN Commission's members are primarily engineers and natural scientists, with only a smattering of social scientists. Indeed, economists are in a residual, five-percent category along with "lawyers,... art historians, and other disciplines. '7 1 Even highly competent scientists and engineers are unlikely to be sensitive to the broader social implications of their recommendations. Because environmental problems cannot be neatly divided into technical and political segments, judgments will necessarily involve a balancing of costs and benefits. 72 Engineers do not necessarily make good policy analysts. Engineers' resolutions of mixed issues of technology and policy tend toward "standard-setting" rather than toward a more nuanced view of the link between means and ends. This is not to say, of course, that the United States has found just the right mixture of engineering and social science. It has not. American policy is frequently criticized for favoring technical fixes over performance standards or tradable rights. The United States and Germany face similar substantive failures of policy. 73 However, the fact that engineering and technical groups play a smaller role in the American administrative process suggests that new policy-oriented ideas from the social sciences may gain acceptance more easily in the United States. The German model of consensual development of technical standards, by contrast, overemphasizes engineering solutions and limits public access to the process. 74 Even if the private normsetting groups included a broader range of experts, they would still face the limitations of any technical body called upon to make policy judgments.
(b) Advisory Committees. -Although German private standardsetting organizations frequently recommend technical standards, these groups have no formal decisionmaking authority. The ministry or the cabinet holds ultimate responsibility for legal regulations and guidelines, subject to Bundesrat approval. To provide further outside asUmweltschutz, 3 JAHRBUCH DES UMWELT-UND TECHNIKRECHTS 27, 47 (1987); see also DEN-NINGER, supra note 62, at I95 (arguing that the constitutional "Democracy Principle" forbids too much delegation of standard-setting power to non-governmental organizations); Lilbbe-Wolff, supra note 62, at 248 (advocating greater openness and transparency in environmental normsetting).
71 KoMMISSION REINHALTUNG DER LuFT IM VDI UND DIN, supra note 65, at 2, tbl. x. 72 Policy analysis is not a well-developed field in Germany. For instance, the Umweltbundesamt, the technical advisory body to the Environmental Ministry, consists largely of scientists and engineers. Of the 417 professionals employed by the Umweltbundesamt in 1991, only i5 had a degree in economics, and 18 in political science or psychology. [Vol. 107:1279 sistance -political as well as technical -several statutes require that the ministry seek advice from advisory committees that include representatives of industry, labor, science and, occasionally, environmental or consumer groups. The composition of the committee may be specified by law, but the ministry selects the individual members.
Consider, for example, the regulation of nuclear power in Germany. There are three main governmental advisory committees, all of which are dominated by the power industry or by scientists with a commitment to nuclear power. 75 The Nuclear Technology Committee (Kerntechnischer Ausschufl), for example, fails to ensure broad representation of interests. 7 6 Of the Committee's fifty members, ten represent producers and builders of nuclear equipment and plants, ten represent power companies, ten represent state and federal regulatory agencies, ten represent expert bodies, and the remaining ten represent a diverse collection of groups. The committee votes using a five-sixths rule, so that any of the five groups can block any action.
All of the advisory committees are subject to the same criticisms as the DIN and the VDI. The committees seem to be too much under the sway of the regulated industry and of the scientists whose livelihood depends on the industry's continued viability. 7 7 American observers who praise the cooperative regulatory environment in Germany 78 need to acknowledge that such advisory bodies frequently have an unrepresentative character.
Defenders of the German system take a broader view of the political landscape. Ronald Czada, a student of German nuclear-power regulation, argues, for instance, that the system maintains a reasonable balance between industry and the public interest. 79 Although the advisory committees are dominated by industry, and day-to-day implementation is carried out by self-regulatory bodies, he argues that the industry as a whole is concerned with safety because it fears antinuclear political action. He claims that German producers of nuclear power will try to avoid a major accident because of the severe political repercussions that would follow. . 994] This sanguine view of the current situation raises an important question: are the concerns of environmentalists best incorporated into the regulatory process by giving such groups direct access to decision--making institutions or by letting their political protests act as a background constraint? The German public law tradition takes the view that outside protest, rather than inside participation, is the better course. I claim that direct access -more typical of the American policymaking process -is ultimately more conducive to good policy and is more democratically legitimate. American environmentalists cannot content themselves with being gadflies, but need to become well-informed, technically sophisticated participants in the environmental policymaking process. Mobilization is not sufficient. Influence comes primarily, not from being a nuisance, but from rational argumentation and from having an informed constituency.
2. Public Participation and Information. -Using the output of the private norm-setting groups, advisory committees, and state-federal working groups, the German Environmental Ministry 'proposes draft regulations and guidelines to the cabinet. This process is informal, private, consensual, and unreviewable. Ministry proceedings need not be accompanied by public notice, public hearings, or a statement of reasons. There is no judicial review of the adequacy of representation, and the public has no general right of access either to executive branch officials or to the information that they possess. 8 0
Members of the public have a legal right to obtain information held by the government only if they can demonstrate a suspected violation of their individual rights in the context of an administrative proceeding. 8 ' A European Community directive, however, requires member states to pass laws that permit access to environmental information without a demonstration that anyone's rights have been violated. 8 2 Although draft laws under this directive have been proposed in Germany, controversy over the breadth of the term "environmental information" has meant that no statute has yet passed. 8 3 Moreover, although environmental groups do participate in certain lower-level planning and licensing processes, the government is under no legal obligation to consult with them. 8 4 An internal government so See RosE-AcKERfAN, supra note 53, ch. 5. 81 The statute guarantees access, first, only to files that are defined as part of an "adminis- KONFLIKTE UM TECHNISCHE GROSSPROJEKTE 231-43 (Ulrich Linse, Reinhard Falter, Dieter ordinance states that ministries should consult with interested groups, but provides no enforcement mechanism. 85 Some statutes specify the interests that should be consulted when rules and guidelines are promulgated, but environmental organizations and public interest groups are seldom included in these lists. 86 Because compliance with these provisions is not subject to judicial review, the statutory language is, in any event, little more than a recommendation.
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Of course, political imperatives will frequently make broad-based consultation expedient, and environmental groups are often asked to present their views. Even under reformed procedures, however, the influence of environmental interests in Germany would be more limited than it is in the United States. Private environmental groups are numerous, but few have the technical capacity to mount a serious challenge to the conventional policymaking and standard-setting process. 88 Strong private groups would be unnecessary if political parties such as the Greens could provide a viable substitute; but under modRucht & Winfried Kretschmer eds., i988); ROSE-ACKERMAN, supra note 53, ch. 7. The only explicit provision for participation of organized groups is in the Nature Protection Law, which permits a limited number of state-designated groups to participate in some state and local planning processes. See Naturschutzgesetz [NatSchG] § 29, 1987 BGBI. I 880, 902-03. 85 The ordinances that govern the federal ministries require that they inform national organizations representing concerned interests and consult with them before a rule or guideline is issued. The plans of ministries need not be public documents, and persons consulted can be required to keep them confidential. ern conditions, in which much policy is made in administrative proceedings, rather than in the legislature, partisan political activity provides an insufficient review of policymaking. 3. Lessons for America. -The German experience with consensual procedures counsels caution. Advisory committees, federal-state working groups, and quasi-private committees of technical experts all influence German technical standards and public policies. The system is thus accountable to the scientific community, to business, and to lower-level governments. It is only indirectly accountable to the public and to the environmental community, through the cabinet's responsibility to the parliament and through the voluntary efforts of the ministry and its advisers. Although some American critics might find the resulting process close to ideal, it is ill-suited to the nature of many of the problems facing the administrative state.
German consensual processes fail to measure up to American notions of political accountability and thus are not a legitimate policy choice for the United States. Even the admission of environmental groups or citizens' organizations in an attempt to make the negotiating bodies more representative would not solve the problem. Although private groups can be an important source of information about both technical and political matters, they cannot make strong claims to represent the general public in regulatory negotiations. Environmental organizations should, of course, be heard by the bureaucracy in conventional rulemaking procedures. In the United States such groups also have the expertise and organizational capacity to challenge faulty rulemaking procedures in court. These legitimate and important roles do not, however, imply that these groups can speak for the public in regulatory negotiations. Once one admits this shortcoming, it becomes clear that even consensual decisions that involve these groups lack legitimacy. No amount of tinkering with the proceedings will overcome the fundamental mismatch between the consensual approach and the policy problem. Regulatory negotiation is not a good way to ensure the accountability of those making far-ranging environmental policy choices. The German experience supports my conclusion that consensual decisionmaking can produce legitimate decisions only in a narrow range of environmental issues.
C. Judicial Review
According to German democratic theory, political actors do an adequate job of monitoring bureaucratic policymaking activities. Thus, preenforcement review of federal administrative rules or guidelines is not available. 90 The judiciary's task is, instead, to prevent the state from riding roughshod over individuals as the state pursues broad public goals. 91 The German administrative courts devote most of their time to protecting individual rights, rather than to monitoring the political and policymaking activities of government.
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Rules of standing and private rights of action exemplify the German understanding of democracy. Conventional public law does not permit outsiders to challenge executive branch policies in the administrative courts unless an individual's "subjective rights" have been violated. 9 3 The same reasoning that justifies denying individuals and groups the right to participate in the formulation of general regulations and legal guidelines 94 also justifies excluding them from making direct legal challenges to these instruments in court. 9 5 Germany also lacks the range of private rights of action found in American law. German citizens can defend their individual rights but cannot act as private attorneys general to help enforce the law.
i. Review of Environmental Issues. -Despite the restrictions on standing and the narrow range of issues subject to judicial review, environmental organizations and individual citizens have used the German courts to raise important issues of public policy, particularly in the nuclear power area. After mounting several mass protests to the licensing of particular nuclear plants, 96 environmental activists and concerned neighbors brought their opposition before the courts. These cases, although seldom successful on the merits, did serve to delay projects and raise public concern. 97 Local citizens' initiatives (Biirgerinitiativen) have helped to organize the concerned public. 98 However, neither organized environmental groups nor Bilrgerinitiativen can be plaintiffs unless they can demonstrate that their organization's rights have been violated. 99 To meet this requirement and obtain standing, Biirgerinitiativen have purchased land near major projects -a practice upheld by the Federal Administrative Court.' 0 0
Outside of those Biirgerinitiativen that have been able to purchase nearby land, access to court is limited to neighbors of planned facilities and to residents of communities where nature protection plans will be 96 For a series of case studies involving nuclear plants, see VON DER BITTSCHRIFT ZUR implemented or plants built. ' 0 ' Yet some projects, such as coal-fired and atomic power plants, produce geographically far-reaching harms. Others, such as conservation proposals, benefit nature lovers living far from the site but arouse opposition from nearby neighbors. Standing in such cases is all but impossible for those who live at a distance from the project. ' 0 2 They must show that injury is likely -a difficult task for most potential plaintiffs.' 0 3 Although the administrative courts have not completely ruled out claims of long-distance harm, the damage one might suffer in a possible nuclear power plant accident is not sufficient for standing purposes. ' 0 4 A high risk of injury to a few people may confer standing, but a small risk of injury to millions of people does not.' 0 5
Once granted standing, individuals can defend only their own particular interests, not public interests. 1 0 6 Thus, an individual cannot threaten an entire project if the problem can be solved with specific protective measures or with the payment of compensation.1 0 7
Furthermore, if only neighbors have standing to challenge a project, a solution crafted by the courts may reflect only the concerns of the neighbors, whose rights are the only ones implicated under German law. For instance, a court might order the construction of highway embankments to limit noise or the payment of compensation for the purchase of soundproof windows -measures that will not satisfy those seeking preservation of the natural landscape.' 0 8
Germany's administrative law system comes close to Justice Scalia's view of the ideal relationship between the courts and administrative agencies. 10 9 Review of high-level actions is difficult because no statute sets the procedural parameters for ministry policymaking. Judicial review is not used to safeguard the democratic legitimacy of rulemaking. And even when the legality of a rule does come before the court, the judges do not evaluate the procedures used in crafting that rule.
2. Informal Agreements. -As a consequence of the anemic quality of judicial review, German executive-branch policymaking tends to lack formality and accountability. No judicially enforceable statute constrains administrative policymaking. As a result, informal promises by industry groups to meet certain standards are sometimes neither legally binding nor publicly known. 11 0 Such practices are possible because the laws permit, but do not require, regulations or guidelines and set no deadlines for the issuance of formal standards. The use of informal agreements makes outside review, not only of the process, but also of the substantive standards, impossible.
To take a concrete case, the government has the legal power to issue regulations governing the content of detergents.' 1 ' On at least one occasion, the Minister approved measures laid down in a letter from four industry associations instead of issuing a legally binding regulation. The letter was published in a federal register only after career officials in the Ministry applied pressure." 2 In its published form, the letter can be distinguished from a regular legal ordinance only by the absence of section signs. 113 check on agencies' tendency to ignore the democratic basis of their power. Americans need to distinguish between relatively superficial problems, which stem from failures of management, financial resources, and bureaucratic competence, and more basic flaws in the structure of democratic government itself. Even if the current American review process is cumbersome and imperfect, it responds to a genuine problem. Bureaucratic processes that emphasize openness and reasoned decisionmaking help to justify the necessary delegation of policymaking to the executive. The courts can enhance the democratic legitimacy of the modern American state by ensuring that basic procedural conditions are met. Americans should not rush either to embrace consensual processes or to remove the courts from their role as monitors of democratic legitimacy.
